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This is a decision on the "APPLICATION FOR PATENT .TERM 
ADJUSTMENT UNDER 37 CFR §1.705," filed February 11, 2009. 
Applicants request that the initial determination under 35 USC 
154 (b) be increased from one thousand five hundred thirteen 
(1513) days to one thousand nine hundred fifty-six (1956) days. 

The application for patent term adjustment is GRANTED to the 
extent indicated herein . 

The Office has updated the PAIR screen to reflect that the 
Patent Term Adjustment (PTA) determination at the time of the 
mailing of the Notice of Allowance is one thousand five hundred 
seventy-five (1575) days. A copy of the updated PAIR screen, 
showing the correct determination, is enclosed. 

On February 2, 2009, the Office mailed the Determination of 
Patent Term Adjustment under 35 U.S.C. 154(b) in the above- 
identified application. The Notice stated that the patent term . 
adjustment (PTA) to date is 1513 days. On February 11, 2009, 
applicants timely 1 submitted an application for patent term 
adjustment (with required fee). Applicants request entry of a 
period of adjustment of 381 days for the Office taking until 


PALM records indicate that the Issue Fee payment was received on February 
11, 2009. 
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June 5, 2007 to mail a Notification of Noncompliant Appeal Brief 
in response to the Appeal Brief filed January 20, 2006. In 
addition, applicants request reinstatement of 62 days of 
reduction for applicant delay in filing a supplemental Appeal 
Brief on September 5, 2007. 

The record supports a conclusion that the patent issuing from 
this application is not subject to a terminal disclaimer. 

Applicants' arguments have been considered, but not found 
persuasive. There was no Office delay, within the meaning of 35 
U.S.C. 154(b) (1) (A) (ii) , in taking action in response to the 
date on which an appeal was taken in this application. 

35 U.S.C. 154(b) (1) (A) provides, in pertinent part, that: 

Subject to the limitations under paragraph (2) , if the 
issue of an original patent is delayed due to the failure 
of the Patent and Trademark Office to — 


(ii) respond to a reply under section 132, or to an 
appeal taken under section 134, within 4 months after the 
date on which the reply was filed or the appeal was taken; 


37 CFR 1.702(a) provides, in pertinent, part that subject to the 
provisions of 35 U.S.C. 154(b) and this subpart, the term of an 
original patent shall be adjusted if the issuance of the patent 
was delayed due to the failure of the Office to: 

(2) Respond to a reply under 35 U.S.C. 132 or to an appeal 
taken under 35 U.S.C. 134 not later than four months after 
the date on which the reply was filed or the appeal was 
taken; 

However, as provided in 37 CFR 1.703(a), this period is 
calculated as: 

(4) The number of days, if any, in the period beginning on 
the day after the date that is four months after the date 
an appeal brief in compliance with § 41.37 of this title 
was filed and ending on the date of mailing of any of an 
examiner's answer under § 41.39 of this title, an action 
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under 35 U.S.C. 132, or a notice of allowance under 35 
U.S.C. 151, whichever occurs first; 

Furthermore, as stated in the Final Rule 2 , 

Section 1.703(a) (4) also pertains to the provisions of 35 
U.S.C. 154 (b) (1) (A) (ii) . Section 1.703(a)(4) specifies that 
the period is the number of days, if any, beginning on the 
day after the date that is four months after the date an 
appeal brief in compliance with 1.192 was filed and ending 
on the mailing date of any of an examiner's answer under 
1.193, an action under 35 U.S.C. 132, or a notice of 
allowance under 35 U.S.C. 151, whichever occurs first. As 
discussed below, the phrase "the date on which 1 ' an "appeal 
was taken" in 3 5 U.S.C. 154(b) (1) (A) (ii) means the date on 
which an appeal brief (and not a notice of appeal) was 
filed. The phrase "appeal brief in compliance with 1.192" 
requires that:(l) the appeal brief fee (1.17(c)) be paid 
(1.192(a)); and (2) the appeal brief complies with 
1.192(c) (1) through (c) (9) . (See also the Response to 
Comment 38) . 

Applicants are incorrect in calculating a period of adjustment 
for Office delay from the date of filing of a non-compliant 
Appeal Brief on January 20, 2006 to the mailing of a 
Notification of Non-compliant Appeal Brief on June 5, 2007. In 
this instance, the Appeal Brief filed January 24, 2006 (not 
January 20, 2006 3 ) was non-compliant . An appeal brief in 
compliance with 1.192 was filed on July 5, 2007 and the Office 
took action in response on December 5, 2006 by mailing a notice 
of allowance. As this was within four months of the filing of 
the compliant appeal brief there was no Office delay within the 
meaning of the statute or the rules . 

However, applicants are correct in noting that a period of 
reduction is not warranted for the filing of a supplemental 


2 See Changes to Implement Patent Term Adjustment under Twenty-Year Patent 
Term; Final Rule, 65 Fed. Reg. 56366 (September 18, 2000) . 

3 "[t]he date indicated on any certificate of mailing or transmission under 
§ 1.8 shall not be taken into account in this calculation" of patent term 
adjustment. 37 CFR 1.703(f), See also, Comment 10, Changes to Implement 
Patent Term Adjustment under Twenty- Year Patent Term; Final Rule, 65 Fed. 
Reg. 54366 (September 18, 2000) . 
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appeal brief on September 5, 2007. The period of reduction of 
62 days is being removed. 

In view thereof, the determination of patent term adjustment at 
the time of the mailing of the Notice of Allowance is 1,575 days 
((504 + 25 + 1086 days of Office delay) - (5+4+4+27 days 
of applicant delay) . 

The Office acknowledges submission of the $200.00' fee set forth 
in 37 CFR 1.18(e). No additional fees are required. 

Applicants are reminded that any delays by the Office pursuant 
to 37 CFR 1.702(a) (4) and 1.702(b) and any applicant delays 
under 37 CFR 1.704(c) (10) will be calculated at the time of the 
issuance of the patent and applicants will be notified of the 
revised patent term adjustment to be indicated on the patent in 
the Issue Notification letter that is mailed to applicants 
approximately three weeks prior to issuance. 

The Office of Data Management has been advised of this decision. 
This matter is being referred to the Office of Data Management 
for issuance of the patent. 

Telephone inquiries specific to this decision should be directed 
to the undersigned at (571) 272-3219. 



N^riGfy Jo^imson 
SentorPetktions Attorney 
Office of Petitions 
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